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in the Court of Appeals of the District of Columbia. 


No. 2671. 

Andrew J. Simms, Appellant, 
vs. 

Philip S. Roy. 


a Supreme Court of the District of Columbia. 


No. 54217. At Law. 

Philip S. Roy, Plaintiff, 
vs. 

Andrew J. Simms, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 ' At Law. No. 54217. 


In the Supreme Court of the District of Columbia. 
Filed December 19, 1911. 



Particulars of Demand. 

In the Municipal Court of the District of Columbia, 

Number 54217. 

Philip S. Roy, Plaintiff, 
vs. 

Andrew J. Simms, Defendant. 

The Plaintiff, Philip S. Roy, sues the defendant, Andrew J. 
Simms, for damages suffered by the plaintiff by reason of the death 
of a horse, known by the name of “Kit”, owned by the plaintiff. 
The plaintiff states the grounds of his action as follows: 

1—2671a 
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On, ,« .U, .h,18.h 

was in a livery stable owne tl j V.v' tlie defendant for the 

the said horse was being kept and board* y . dollars ($25) a 
plaintiff for a consideration, namelc, t e h horse was 

month; that while so kept m said defendant s ^ &nd 

allowed, by one of the defendant . P > with anot her horse 

go unattended to a watering ^ prnD | ovees to be vicious and to 
known to defendant and defendant s employ^ to oe ca . 

have kicked other horses; that said vicioush- - res ' ulte( j in 

tion, kicked plaintiff s hon^ causnig^ . death of 

2 Sf £%A~ »<*» >«« i -» 

And^ZS'-ki,,,. A— |n .ta -m ... humtad ** 

twenty-five ($225) and costs of g“®“£ AHAN & BURTON, 

Attorneys for Plaintiff. 

Certificate of Municipal Court an Appeal 

^ * 


1911. 


Proceedings. 

1 1 ° ate Plaintiffs attorneys—McLanahan and Burton. 

loth. November -22-10 A M, 

<< 21st. Summons returned “summoned as within d 

„ 2 2nd. Continued by defendant to November 29-11 

, Subpoenas and copies (3) issued by plaintiff. 

2< th - Sub Pf na -burned “served as to Downs and VW- 

“ 29th. Continued by defendant to December 4—1.30 

« “ Subpoena and copy issued by defendant. 

December 4th. “ returned “served as to Domhetm. 
Uecemoei (< Trial _ witne8Se s sworn. 

« n Judgment for defendant for costs. 

“ Uth. Appeal, notice of and undertaking on, filed. 

t v, 11th \ppeal undertaking on with U. S Fidelity and 
December 11th. Af P J C o., Surety, approved. 

« 18th. Appeal, record on and papers filed with Clerk 

Supreme Court, v. 

*«— » Ml *. 

papers filed in said cause. 


December 4th. 

LL 
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Witness the Honorable Judges of said Court this 18th day of De¬ 
cember A. D. 1911. 


F. G. AUK AM, Clerk, 
By BLANCHE NEFF, 

Assistant Clerk. 


Costs paid by Plaintiff, $5.65. 
Costs paid by Defendant, $1.35. 


Memorandum . 


January 14, 1914.—Verdict for Plaintiff for $158.00. 

Supreme Court of the District of Columbia. 

Friday, January 23rd, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

4 Before Justice Wright. 

No. 54217. At Law. 

Philip S. Roy, Plaintiff, 
vs. 

Andrew J. Simms, Defendant. 

Upon consideration of the motion for a new trial filed herein it 
is ordered that said motion be and the same is hereby overruled and 
judgment on verdict ordered. Wherefore, it is considered that the 
plaintiff herein recover of the defendant the sum of One Hundred 
and Fifty-eight Dollars ($158.00) with interest from this date, 
together with costs of suit to be taxed by the clerk and have execution 
. thereof. 

From the foregoing judgment, the defendant by his attorney, in 
open court, notes an appeal to the Court of Appeals, whereupon the 
penalty of a bond to operate as a Supersedeas is hereby fixed in the 
sum of Three Hundred Dollars ($300.00) or for costs in the sum of 
One Hundred Dollars. 

Memoranda. 

February 12, 1914.—Appeal bond approved and filed. 

Bill of exceptions submitted. 

5 Supreme Court of the District of Columbia. 

Monday, March 16th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 
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Before Justice M right. 

The Curt having .hi. day »gnf 

u .»nc 

Designation of Record. 

Filed March IB, 1914. 

******* 

The Clerk in preparing transcript of record in the above entitled 

i. The verdict. . .. judgment on verdict; 

j.,rs sst 5 .;:r„' ***4; «— - ■*-*- 

6 MeniolSduin of time 

*:=Krid jj-j-js t KB 

Attorneys for Defendant. 

Copy of the foregoing designation received this 16th day of 

March' 1914. N A HAN, BURTON & CULBERTSON 

'i c " " Attorneys for Plaintiff. 

Feb. 12 

u B sub. 

Assignment of Errors. 

Filed March 20, 1914. * 

XEtSwtaSe fnfui^hf^“oct- 

sioned without his fault the de f e ndant was 

2. In charging the 1"^ 8 reasonablv prudent person 

b0UDd wouw'^he 6 required to 

7 X k r! n butw e althat 0 degrL of care which an ordinarily pru- 
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dent man engaged in the same business as the defendant would exer¬ 
cise under like circumstances. 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to he a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54217 at Law, wherein Philip S. 
Roy is Plaintiff and Andrew J. Simms is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 31st day of March, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


9 In the Supreme Court of the District of Columbia. 

At Law. No. 54217. 

Philip S. Roy, Plaintiff, 
vs. 

Andrew J. Simms, Defendant. 

Bill of Exceptions. 

Be it remembered, That the above entitled cause came on for trial 
before Mr. Justice Wright and a jury, on January 14, 1914. 

Present on behalf of the plaintiff, IT. Ralph Burton, Esq., and 
William S. Culbertson, Esq. Present on behalf of the defendant, 
Joseph T. Sherier, Esq. 

Thereupon, the plaintiff, by the witnesses hereinafter named, gave 
evidence to prove as follows: 

The plaintiff, Philip S. Roy, being called as a witness in his own 
behalf, testified in substance that he placed his horse with the de¬ 
fendant, who is the proprietor of a livery stable in the City of Wash¬ 
ington, District of Columbia, to be boarded and cared for, for which 
service he paid the defendant the sum of Twenty-five Dollars 
($25.00) per month; that the horse was of the value of One Hun¬ 
dred and Seventy-five Dollars ($175.00); that the defendant tele¬ 
phoned to the plaintiff some time in October, 1911, and informed 
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him that his horse had been allowed ■ £ & ^SVnothCThoKe unat- 
the stable of the defendant in and whde a t the said 

tended by any of the_defe kikl by the other horse and in- 

ssvar»**» "• 

V. F. »«** r “""5te rf pSn b S“to«" Srt 

10 testified tfiat he had ov\ ihh ‘ f horses generally; that 

($150.00). 

ii l .i witness for the plaintiff testified 
Dr. C. E. Porn-heim. ca' e J,g^of Columbia, and was called to 

that he is a veterinary m the . I>hi‘ been kicked; that he 

attend the plaintiffs horseshortly after ^ . r ^ jud g m ent it 

injury to the horse «<s ' dviged that another veterinary be 
could not recover The wit ■ was called, and after consult.!- 

;i u'~xiS' 5 », i«” 

was’accordingly done. 

Dr. Wm. 1*. Collins, called as a Domheim'! an'd ’inade an 

that he was called in consu ta ion ^ after p was kicked. 

Th^mclTed 0 !h^ conclusion that the horse “would not recover, an 

recommended that it he hdied- his case, the defend- 

The plaintiff having announcel ^ e c ^^ direet a Verdict in his 
ant through lus counsel reqi - fai j e d show any negligence 

Thereupon, ft. **-*«■ % gg*"— 
gave evidence tending to prove as follows. 

. t heimr called in his own behalf, 

The defendant, Andrew J. S 1 - 1 ^ ^ had been placed with 

testified in substance hat the p aint ^ wWch the plain- 

hini in his livery pt fl e !° ’ e . bv e Dollars ($25.00) per month; that 

£ sLa-. pr«„, .Mi.«t£ h :„TiS l , 

11 Moses Tom. . h fKVS“ 

that he was employed by the de d t ^ ^ de f endan t for 

cident in question, and had^ n . ff , bad been in the defend- 
a number of years. The plmntfff^ ^ ^ ^ ki( . king for about 

fivt’S months^that the horse that did the kicking was a gentle 
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horse, and had never to his personal knowledge been known to kick 
before the accident; that the watering trough is located in the stable 
and onlv a short distance from the horses’ stalls. 

Joseph Mahoney, a witness called in behalf of the defendant, 
testified that he had been in the employ of the defendant for a num¬ 
ber of years and that he knew the horses in question and they were 
both gentle horses. The plaintiff’s horse had been in the defend¬ 
ant’s care for about two years, and the horse that did the kicking 
for about five or six months; that he had never known either of the 
horses to kick before the accident. 

The defendant having announced the close of his case, and the 
plaintiff stating that he had no testimony to offer in rebuttal, there¬ 
upon the defendant renewed his motion for a directed verdict, which 
motion was overruled by the Court and exception taken. 

The Court thereupon charged the jury to the effect that it was the 
duty of the defendant to exercise ordinary care in the management 
and control of the plaintiff’s horse while in his possession, and if the 
horse when delivered to the defendant by the plaintiff was in a sound 
condition and when returned to the plaintiff was in an injured or 
damaged condition, then the burden of proof was upon the defend¬ 
ant to prove by the preponderance of the evidence that said injury 
or damage resulted from no want of due and proper care on his part; 
and if the defendant failed to prove by the preponderance of the 
evidence that he exercised ordinary care in the control and 
12 management of the plaintiff’s horse, then their verdict should 
be for the plaintiff; that the measure of care the defendant 
was bound to exercise was not that degree which a man would be re¬ 
quired to exercise in respect to his own horses working together on 
the farm and acquainted with each other, as argued by counsel for 
defendant, but that degree of care which an ordinarily prudent man, 
engaged in the same Business as the defendant, would exercise under 
like circumstances. 

The defendant, thereupon, through his counsel, excepted to that 
portion of the charge of the Court to the jury, in which they were 
told that the burden of proof was upon the defendant to show that 
the injury to the plaintiff’s horse was occasioned without his fault. 
Defendant further excepted to that portion of the charge of the 
Court in which the jury were told that the degree of care to be exer¬ 
cised by the defendant was not the same degree of care which one 
would exercise in respect to his own horses, working together on the 
farm and acquainted with each other, but that degree of care which 
an ordinarily prudent man, engaged in the same business as the de¬ 
fendant, would exercise under like circumstances, which exceptions 
were then and there duly noted upon the minutes of the Court, 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant as hereinbefore set forth was 
takn by said counsel then and there before the jury retired, and each 
of said exceptions was then and there separately and severally en¬ 
tered upon the minutes of the Justice presiding at the trial and coun- 
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counsel 1 1£ June is accordingly signed and sealed and made a part 
of the record in this cause TftEW* WRIGHT, Justice. 

Settled by counsel February CQX & KRATZ 

Attorneys for Defendant. 

fflCLABAn; , Attorneys for Plaintiff. 

, , T v„ 5ioi: philliD S Roy, Plaintiff, vs. 

" Copy. Bill of Exetpilon,. 

Cox & Kratz, Attorney for Defendant, 

Endorsed on cover: District of Columbia Supreme Court^^No. 

2671 Andrew J. Simms, appellant, vs. Philip S. R , • w 

Appeals, District of Columbia. Filed Apr. 1, 1914. Henr> W. 

Hodges, clerk. 










